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SPEECH BY THE DEPUTY GOVERNOR AT THE OPENING CEREMONY 

OF THE WORKSHOP FOR JUDGES AND MAGISTRATES  

14TH NOVEMBER 2012, IMPERIAL ROYALE HOTEL 

 

My Lord the Chief Justice, My Lords the Judges and Magistrates, The 

Chairman and Members of Uganda Bankers Association (UBA), 

distinguished invited guests, Ladies and Gentlemen  

 

It is a great pleasure for me to address this illustrious gathering of 

Judges, Magistrates and Bankers. This is the second time a workshop of 

this nature has been organized by the UBA and the Principal Judge of 

the High Court, and I commend them wholeheartedly for this initiative 

which I am sure will be of benefit to both the banking industry and the 

judiciary.  

 

Banking has unique characteristics which differentiate it from all other 

types of industries in the economy, and these differences have profound 

implications for the relationship between the banking industry and the 

legal system.  The two crucial differences which distinguish banking from 

other industries are the following: 

 

First, banking involves, for the most part, transactions which are only 

completed at some point in the future.  A bank makes a loan today which 

is scheduled to be repaid at a future date, perhaps in a year’s time or 

even further ahead.  Similarly, banks borrow money from the public, 

mainly in the form of deposits, which will only be repaid in the future, 

perhaps on an unspecified date. This inter-temporal nature of bank 

transactions creates opportunities and incentives for one of the parties to 
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a transaction – the debtor - to renege on its obligations when they fall 

due, at the expense of the other party – the creditor.  In contrast, such 

opportunities for reneging on obligations are much fewer in most other 

industries because spot transactions predominate; payment is made and 

goods are delivered, more or less contemporaneously, and the 

transaction is thus complete.  

The inter-temporal nature of banking transactions, on both sides of the 

banks’ balance sheet, means that banking is heavily reliant on an 

effective legal framework which can enforce the legitimate rights of 

creditors when debtors renege on their obligations.  The legal framework 

matters more for banking than for virtually any other type of industry.  

In practice, lending by banks will only be commercially viable if the 

borrowers can provide some sort of asset as loan security, in case of 

default, and if the legal system allows creditors to foreclose on loan 

securities in an expeditious and relatively inexpensive manner.  The 

harder it is for creditors to protect themselves against loan default, the 

less likely they are to extend credit to all but the most creditworthy and 

reputable of borrowers, and the higher the interest rates that they will 

have to charge borrowers to compensate for the risk of loan losses.  

Hence, an effective legal system for enforcing loan security is essential for 

the banking industry; without it modern banking would be severely 

curtailed. 

 

The second crucial feature of banking which distinguishes it from all 

other industries is that banks are very highly leveraged, with the vast 

majority of their liabilities taking the form of deposits.  The Ugandan 

banking industry, in aggregate, holds approximately five times as much 

debt as shareholders’ funds, and the bulk of its debt (approximately 80 
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percent) takes the form of customers’ deposits.  In contrast, most non 

financial companies have much lower debt to equity ratios (usually 

between one and two), and their debt is owed to banks or other 

companies, not to the general public.  

 

The highly leveraged nature of banks and, in particular, the fact that the 

majority of their liabilities are owed to the general public in the form of 

deposits, provide the rationale for the public regulation of banks.  Banks 

have both the opportunities and incentives to take advantage of their 

depositors and invest their depositors’ money in excessively risky assets 

which can potentially yield large profits for bank shareholders but at the 

expense of the safety of the deposits.  Most depositors have neither the 

specialist financial knowledge nor the power to exert discipline on the 

bank to which they entrust their money.  As such, a public bank 

regulator takes responsibility for safeguarding the interests of depositors 

by regulating the activities of banks.  

 

Bank regulation takes various forms, including minimum capital 

adequacy ratios, restrictions on the type of assets which banks can 

invest in, such as loans to insiders, and criteria regarding who is “fit and 

proper” to own controlling shares in a bank, sit on its Board or be 

employed as a Manager.  Bank regulation also mandates the bank 

regulator to intervene in a bank, including by closing it expeditiously, 

when this is necessary, to protect the interests of depositors.  The key 

principle behind bank regulation is that the safeguarding of deposits 

takes primacy over all other objectives, including the interests of bank 

shareholders. The principles of bank regulation are the same in the vast 

majority of countries around the world, including Uganda, which has 
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modeled its own bank regulations – The Financial Institutions Act of 

2004 - on international best practice which is set out in the Basel Core 

Principles for Effective Banking Supervision. 

 

As I have noted, a sound legal framework, which gives proper 

consideration to the unique features of banking, is a prerequisite for an 

efficient banking system which can mobilize deposits from the general 

public and intermediate these funds to companies who can use them 

profitably to expand their businesses.  One aspect of the legal framework 

is the laws themselves, including company law, bankruptcy law and the 

Financial Institutions Act.  Parliament is currently considering two 

important new pieces of legislation which, if enacted, will further 

strengthen the legal framework for banking and financial services in 

Uganda; the Anti-Money Laundering Bill and the Chattels Securities Bill.  

The latter is intended to allow moveable assets to be more readily used as 

security for loans, especially by small and medium scale enterprises.   

 

A second crucial aspect of the legal system is the implementation of the 

laws in an expeditious and fair manner, which is only possible if we have 

strong legal institutions with well trained judges, magistrates and 

lawyers. I think that it is particularly important that the judiciary who 

serve in the commercial courts, in particular, and the legal profession in 

general, should have a good understanding of non legal commercial 

subjects which are relevant for substantive commercial law.  For 

example, the application of insolvency law requires a basic 

understanding of accounting principles and standards. It is also 

important for the courts to have a sound grasp of what is a realistic rate 

of return which investors might expect to make on an investment, 
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because many compensation claims for lost earnings appear to be of a 

magnitude which is way beyond the boundaries of what is remotely 

possible in a normal business environment.  

 

The length of time it takes to complete court cases has been a cause of 

concern for the banking industry.  I am pleased that the improving 

efficiency in the courts, especially in the Commercial Court Division of 

the High Court, has resulted in a significant reduction in the number of 

pending cases involving the banking industry.  However, bankers remain 

concerned about the long periods involved in the delivery or execution of 

judgments from judiciary.  Bankers are also concerned about the slow 

delivery of services at the Land Registry.  

 

I would like to conclude by thanking all of you for finding the time to 

attend this workshop.  I hope that it will contribute to an improved 

understanding on the part of both the bankers and the legal profession of 

the key issues which are pertinent to the application of commercial law 

in Uganda in relation to banking.  

 

My Lord the Chief Justice, Judges and Magistrates of the High Court, 

Chairman and Members of UBA, Invited Guests, Ladies and Gentlemen,   

 

Thank you for listening. 


